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Decades on, Reid's ideas are triumphant 
Michael Warby  
 
Adelaide Review, August 1999  

The anti-globalisation policies pioneered by Alfred Deakin dominated Australian 
policy during most of the 20th century .  

In the Free Trade versus Protectionism debates with which federal politics started, 
Deakin, second prime minister of Australia, the towering political figure of 
Melbourne, then capital of the new nation, led the Protectionist cause.  

It was during Deakin's 1905-08 Ministry that the basic policy principles of the 
Australian Commonwealth were established. Paul Kelly labelled them as:  

* Imperial Benevolence---that a latently hostile international environment made a 
Great and Powerful Friend necessary.  
* White Australia---stopping labour competition, particularly from Chinese.  
* State Paternalism---state provision to protect people from the vagaries of the 
market.  
* Wage Arbitration---state tribunals setting wages and conditions. 
* Trade Protection---insulating Australian manufacturers from international 
competition.  

White Australia and protection were explicitly anti-globalisation policies, arbitration 
was implicitly so. It was the realisation that arbitration was only achievable in 
conjunction with protection which moved the ALP from being officially agnostic on 
the free trade issue to supporting protection.  

The Deakinite Settlement was a reaction against the first great period of globalisation. 
The long period of relative peace from 1815 to 1914 also saw advances in transport 
and communication technology---steam power, railways, internal combustion engines, 
telegraph, telephones, wireless. International markets in capital, goods and labour 
developed to an extent which we have not yet equalled in comparative terms nor, in 
the case of labour, in absolute terms. The scale of movements of labour within the 
British Empire or to the United States alone show that the modern world is not as 
economically integrated in some very important senses as it was before 1914. 



Passports were rarely needed---people could move freely from country to country---
and there were no capital controls.  

By 1890, Australians were the richest people on Earth, with an average income over 
25 per cent higher than Americans, in part because the rents from the efficient 
extraction of resources from an entire continent were being distributed over a small 
population.  

Why did we enact anti-globalisation policies? Australia, and particularly Victoria, had 
suffered greatly from the 1890s Depression. Being a small resource-exporter sharing a 
currency with the United Kingdom made Australia vulnerable to economic shocks. 
The Victorian 'land boom' based on railroad-driven land speculation relying on 
implicit government guarantees had created a 'bubble economy' whose collapse had 
been devastating---particularly when a bank run was mishandled by the local 
authorities. The 1890s, as a time of great economic distress, had also seen bitter 
industrial disputes. Alfred Deakin, and his mentor David Syme, founder of the Age, 
believed government action was needed to protect people from the vagaries of the 
market. The Deakinite system also represented urban elites using state power to 
redistribute incomes from rural-based exporters.  

Throughout the twentieth century, Australian policy sought to make the Deakinite 
system work. Farmers revolted against paying the costs of protection, creating the 
Country Party. They were brought into the system via marketing boards and rural 
subsidies. This helped lead to a highly indebted Australia (public foreign debt was 
over 60 per cent of GDP by 1929) being very vulnerable to the Great Depression. But 
it was the Whitlam Government which fatally undermined the system, by massively 
increasing the welfare state and driving future governments to economic reforms in an 
attempt to pay for rising welfare state expenditures (from about 11 per cent of GDP in 
1973 to 21 per cent). This process of reform dismantled the Deakinite system, though 
arbitration still survives.  

Despite nostalgic memories of the 1950s and 1960s, the Deakinite system did not 
serve Australia all that well. By 1990, average American incomes were 35 per cent 
above Australians'. The current international economic crisis − after the dismantling 
of almost all the Deakinite sytem − is the first such crisis in a century when Australia 
has done better than comparable countries: normally, it has done significantly worse.  

Globalisation is driven by people seeking mutually beneficial economic exchanges 
across international borders − hence the importance of international peace in 
globalisation, as peace reduces the risks involved in such exchanges. Restricting 
Australian's ability to engage in such exchanges, encouraging companies to base 
commercial strategies around lobbying Canberra for privileges and so on simply did 
not deliver in the long term compared to possible alternatives − as Australia's 
productivity surge in the 1990s has demonstrated. The last Deakinite survival of 
arbitration continues to hobble our labour market performance.  

Deakin's great rival was George Reid, first leader of the Opposition, former Premier 
of New South Wales, fourth Prime Minister, first Australian High Commissioner to 
London and leader of the Free Trade cause. The creation of the Deakinite system was 
a defeat for Reid's cause: a defeat long seen as crushing and final. But Reid has had 



his revenge. The economic reform of the last 15 years has, in many ways, been a 
triumph of Reid's more self-confident ideas over Deakin's pessimism. John Hewson, 
John Howard and Tim Fisher have all been heirs to George Reid. Sydney's 
cosmopolitan optimism has won out over Melbourne's parochial pessimism. (Which is 
not to deny that Melbourne is a better place to live: a good definition of mental illness 
is someone who could live in Melbourne, but doesn't.)  

The sure-fire way to stop globalisation, of course, is war between the great powers: 
and it was the experience of two World Wars which helped give the Deakinite system 
a much-increased lease of life. Australia has tried opposing globalisation, with very 
mediocre results. We should instead concentrate on reaping its advantages. George 
Reid was right. 

 
 

A novel institution 

By Stuart Macintyre 

Stuart Macintyre reflects on Australia's arbitration system. 

Nearly one hundred years ago a novel tribunal conducted its first hearing. A diminutive figure 
with a rasping voice and quick temper rose in a courtroom in Sydney to present a log of 
claims on behalf of the Merchant Service Guild. Opposing him was the counsel for the 
shipping companies, an experienced and smooth-tongued barrister. Presiding over the 
proceedings was one of the three judges of the recently formed High Court of Australia, 
seconded despite his resistance to serve as the foundation president of this Commonwealth 
Court of Conciliation and Arbitration. 

The proceedings were remarkably tranquil. The president, Richard O'Connor, stately, careful 
and courteous, heard arguments from counsel and evidence from a number of witnesses, 
then arbitrated on the union's claims (terms of engagement, wage rates, hours of duty, 
classification levels) and embodied his decisions into a binding award. 

It was a sweet moment for the union advocate, William Morris Hughes. His own work 
experience spanned employment as a young teacher-pupil in London, then migration to 
Queensland and later New South Wales where he took whatever was going, including spells 
as assistant to an oven-maker, and a mender of umbrellas. Billy Hughes knew the pinch of 
poverty: he worked his passage from Brisbane to Sydney as a galley hand. When he won 
election to the New South Wales parliament as a representative of the new Labor Party in 
1894, his supporters bought him a suit. 

Once in parliament Hughes enjoyed a steady income and also immunity from intimidation. He 
exploited these advantages to re-form the union of the Sydney wharfies, and when he moved 
to the new Federal Parliament in Melbourne in 1901 he organised a national Waterside 
Workers' Federation. He conducted negotiations with employers for these and other 
categories of transport workers, seeking to obtain improvements by collective bargaining. 
Ever since the Great Depression of the 1890s the employers had held the upper hand. 
Hughes relied on his formidable powers of oratory to control the stormy meetings of workers, 
and on his toughness and argumentative ability to bring employers to conference and wring 
concessions from them. 



Parliament provided him with a further resource. First the New South Wales legislature and 
then the new Commonwealth one were used to enact legislation for the compulsory 
arbitration of industrial disputes. Industrial arbitration by a state tribunal, using the procedures 
and powers of a court, was a novel method of conducting industrial relations -- hence the 
celebrated description by the second president, Henry Higgins, of his jurisdiction as a new 
province for law and order. The Court registered and thereby recognised the parties, while 
they in turn were bound by the Court's awards. 

In place of older patterns of unilateral action, where the buyers or sometimes the sellers of 
labour used their market power to impose their will, or collective bargaining, where the parties 
negotiated with the ever-present threat of recourse to lockout or strike, the Court now 
determined pay and conditions according to what the legislation described as an equitable 
award. 

Did this establish a new province for law and order? The first object of the Act was to prevent 
strikes and lockouts, but to this end the Court was required to facilitate the formation of 
representative bodies of employers and employees. Arbitration thus formalised and extended 
the organisation of labour and capital. Moreover, since the Court acted in response to claims, 
arbitration institutionalised an adversarial relationship. It created disputes in order to settle 
them. 

An industrial dispute does not necessarily mean a stoppage of work. Throughout his fourteen 
years as president of the Court, Higgins refused to hear a union's claim while its members 
were on strike -- if workers would not bring their grievances for resolution by the tribunal, then 
they would be denied the benefit of an award. When critics complained of the damage caused 
by protracted strikes in key industries and argued that this new institution had failed in its 
primary aim of keeping industrial peace, Higgins insisted that such lawlessness occurred 
outside his jurisdiction and that its record of resolving the disputes brought to it was well nigh 
perfect. 

But employers wanted the Court to go further, and to impose penalties on strikers. The 
sanctions available to the tribunal would be a recurrent point of contention over the following 
decades. The union campaign against penal powers that culminated in the anonymous 
payment of Clarrie O'Shea's fine is a landmark of Australian history. 

Henry Higgins clashed repeatedly with employers. Though not a member of the Labor Party -- 
he was too independent to sign its pledge or sit in its Caucus -- he had previously served as 
Attorney-General in the first Labor ministry after Billy Hughes showed uncharacteristic 
modesty and declined the portfolio. Like Hughes he was an immigrant who made his own way 
in colonial Australia, but his origins were from the frugal lower ranks of the educated middle 
classes (his father was a Methodist minister) and he supported himself as a teacher while he 
studied law and established a successful legal practice. An advanced liberal, his sympathies 
were with labour and the Trades Hall in Lygon Street flew its flag at half-mast when he died in 
1929. 

On one celebrated occasion Higgins likened the individual wage-earner who has to negotiate 
the terms of employment with a large business enterprise to Esau, who had to surrender his 
birthright for a square meal, or a traveller who had to give up his money to a highwayman for 
the privilege of life. Most employers were opposed on principle to a third party laying down 
pay and conditions; their protests at this gratuitous insult are understandable. 

A further cause of difficulty was the status of the Court. Higgins' High Court colleagues took a 
dim view of the Commonwealth's exercise of industrial powers and repeatedly struck down 
decisions of the Arbitration Court after employers appealed on constitutional grounds. More 
than this, the other members of the High Court were reluctant to accept that the Arbitration 
Court, with its increase of functions and members, should be accorded the status of a court, 
and they were affronted by the pretensions of some of its principal officers. 



In the most celebrated instance, the Chief Judge of the Arbitration Court in the early 1950s 
arrogated to himself the title of Chief Justice, and when his inscribed wig tin was presented by 
mistake to the magisterial Chief Justice of the High Court, Sir Owen Dixon, the real chief 
justice upheld a union appeal against fines on the grounds that an arbitral authority could not 
exercise judicial functions. 

The judicial character of arbitration was the price unions had to pay for the advantages it 
conferred. The gathering of evidence and witnesses was expensive and lengthy; the 
proceedings were technical, the formality of wigs and gowns strange and even intimidating. 
We need to remember the social gulf that separated manual workers and members of the 
legal profession in an age when the former left school by the age of 14 and the latter needed 
substantial wealth to obtain their education and training. Here is the secretary of the New 
South Wales branch of the Australian Railways Union speaking some fifty years ago and 
recalling his first appearance before the Court. 

My own impression was that it was an awe-inspiring spectacle designed to force its attitude 
and decisions rather than to serve justice in respect of the claims put forward on behalf of the 
workers.  

Union militants regarded arbitration as a sham that diverted workers from fighting for their 
rights. They noted how the Court turned unions into registered bodies, how it imposed 
restrictions on a union's rules and operation, how an award became a substitute for workshop 
organisation, and how the dependence of weak unions on the Court's protection of their 
coverage strengthened the hand of timeserving officials. They burned Court ballots and they 
paraded effigies of the judges responsible for unpopular awards. 

On more than one occasion the officers of the ACTU denounced Court decisions or even 
called for the Court's abolition. After the Court cut the basic wage in 1931, the ACTU 
secretary led unionists who were present at the hearing in singing the Red Flag and then 
called for three cheers for revolution. 

Unions continued to appear before the tribunal, however, not least because it provided a 
means of improving wages and conditions. From an initial role of settling disputes by 
industrial arbitration the Court quickly expanded into the determination of national wage 
standards. Higgins insisted on a fair and reasonable wage as a first charge on industry, but 
before long the tribunal was working with cost of living indices and expert economic advice to 
make regular adjustments to the basic wage and margins. 

For much of the last century the Court was in fact an agency of national economic policy. It 
was not working alone, of course -- for the Tariff Board complemented its activity -- but it was 
performing this role before the Commonwealth government assumed controls over interest 
rates, the money supply and other instruments of economic management. 

And for that reason the Court had to defend itself from government interference. Higgins, for 
example, clashed with Hughes when the wartime Prime Minister intervened in major disputes. 
Their subsequent argument was conducted in the press and eclipses in its intemperance any 
subsequent disagreement between the executive branch of government and the head of an 
independent tribunal: the President documented the Prime Minister's surreptitious attempts to 
direct his Court and the Prime Minister accused the President of 'a deliberate and monstrous 
fabrication'. 

Through subsequent amendments to the Arbitration Act as well as by exercising its powers of 
appointment and reappointment, the executive branch of government tried to shape the 
operation of the Court. In turn, successive presidents of the Court and the Commission 
learned how to maintain their authority by tempering it to political realities; Sir Richard Kirby 
was perhaps the most adept in this skill but even he was not infallible. And the tribunal could 
not be pushed too far, as the Hawke and Keating governments -- not to mention their Accord 
partner, Bill Kelty -- discovered. 



Kelty's threat to abolish the Commission came as it had lost most of its significance as a 
determinant of economic policy. With the abandonment of the protective Deakinite Settlement 
and the deregulation of finance and commodity markets, the essential conditions for labour 
market regulation disappeared; national wage setting declined in importance as industrial 
awards gave way to enterprise agreements. 

Since then the Howard government has used the same catchcry of labour market flexibility to 
make further changes, especially through workplace agreements. Lacking a Senate majority 
until this year, it has had to compromise so that the Commission has continued to facilitate 
agreements, resolve disputes, protect entitlements and maintain a safety net for low-paid 
workers. Now that the government enjoys control of the Senate, there is talk of ending the 
commission's determination of minimum rates of pay, substitution of private mediation for 
arbitration and exemption of small business from unfair dismissal laws.  

The government talks of labour market reform in terms that would take Australia back one 
hundred years to the nineteenth-century ideal of a contract between employer and employee 
as a voluntary arrangement between equals that should be unfettered by any third party; 
neither a union nor a tribunal would interfere in the striking of an agreement between the 
buyer and the seller of labour according to the laws of supply and demand. The very terms 
'fair', as embodied in the work of the Court and the Commission, and 'unfair', as in unfair 
dismissal, would be banished from the lexicon of industrial relations. 

How did we reach this tyranny of market efficiency over equity and industrial justice? During 
the 1980s there was a concerted assault on the Commission for maintaining an Industrial 
Relations Club, a cosy circle of union officials and employers' representatives who advanced 
their own careers by using arbitration to shield the Australian workforce from competitive 
realities, and in due course were appointed to the Commission themselves to perpetuate this 
imposition on the Australian public. 

Anyone familiar with Australian industrial relations would appreciate that this is a travesty. The 
history of arbitration reveals repeated arguments over wages, awards and the very ambit and 
operation of the Court and Commission. 

The tribunal has repeatedly been reformed, most notably in the 1927, 1947, 1956, 1973 and 
1993. But the only attempt to abolish it, by the Bruce-Page government at the end of the 
1920s, led to the defeat of the government, first in Parliament and then in a general election. 

The tribunal has repeatedly had to adjust to changing circumstances and changing 
expectations. Originally it discriminated against women workers with its principle of the male 
breadwinner, but by degrees it encompassed the principle of equal pay. For decades it set a 
lower wage for Indigenous workers until in the Cattle Station Industry (Northern Territory) 
Award of 1966 it became part of the process to extend wage justice to all Australians. 
Similarly, it has turned its attention to casual workers. 

Its role in setting the hours of work enabled Australians to strike a balance between work and 
family when other countries were afflicted by excessive toil -- our reputation for sporting 
success and participation in sport could not have been earned without such advantages. 
Arbitration served, in short, to lift and protect living standards as a national entitlement. 

What is its future? The ambit of arbitration is already circumscribed and is likely to be reduced 
further, just as union coverage has shrunk to levels little greater than a hundred years ago. 
But the present-day zealots for freedom of contract are mistaken if they think that absence of 
such institutions removes the causes of industrial conflict. On the contrary, industrial relations 
before the advent of trade unions was characterised by explosive, often violent forms of 
protest. 

Lack of representation, exploitation of the vulnerable, imposition of excessive hours, low pay, 
sweating of outworkers, unsafe work practices, neglect of training, absence of safeguards 



against arbitrary sackings or mass redundancies and denial of workers' dignity are conducive 
neither to long-term business success nor industrial peace. We remove the forms of social 
protection at our peril. Nor should we expect private mediation and common law remedies to 
provide a better mechanism for dispute resolution than an expert tribunal. 

Historians deal with the past rather than the future. Looking back over a hundred years, we 
can see that arbitration has undergone many changes, survived many vicissitudes. As Mark 
Twain cabled home from Europe, reports of its death are an exaggeration. 

 
Stuart Macintyre is Ernest Scott Professor of History, Dean of Arts and Laureate Professor at 
the University of Melbourne. Stuart is also a former member of the Evatt Foundation's 
Executive Committee. A prolific author, his most recent book (edited with Joe Issac) is The 
New Province for Law and Order: 100 Years of Australian Industrial Conciliation and Arbitration 

(Cambridge University Press). This is his Whitlam Lecture, presented in the Redmond Barry 
Room, Level 46, 55 Collins Street, 30 November 2004. 
 

Unravelling the Deakin Settlement 
Putting Down the Australian Industrial Relations 

Commission 

by Ray Evans 
An Address to the Young Liberals Convention, Melbourne, 5 January 2002 

 

Paul Kelly in his justly celebrated book The End of Certainty, described the 1980s as 
the period in which the political settlement established by Alfred Deakin during the 
first decade of federation began to come apart. Kelly summarised his thesis in these 
words, 

The ideas which constitute the Australian Settlement, though devoid of formal 
definition, may be summarised under five headings---White Australia, 
Industry Protection, Wage Arbitration, State Paternalism, and Imperial 
Benevolence... This framework---introspective, defensive, dependent---is 
undergoing an irresistible demolition.  

The words 'irresistible demolition' are arguably too strong. But the fiscal pressures 
generated by burgeoning welfare expenditures in the post-Whitlam period, and the 
consciousness that Australia was falling behind in its international standing, combined 
to create a mood on both sides of politics that something had to be done to re-
invigorate Australian economic life. Thus began the historic process of winding back 
Australian protectionism which began on a bipartisan basis with the Hawke 
Government in 1983. 

White Australia ended with Holt. Imperial Benevolence, at least in its British form, 
ended with the fall of Singapore on 15 February 1941. Protectionism is still alive in 
key industries such as autos, and there are continual rustles from the protectionist 
snake elsewhere. But the economic experience of the last 15 years has been so 



beneficial that it is difficult to imagine, at least in the foreseeable future, a return to 
Deakinite protectionism. 

As an aside, it is worthwhile commenting on the way in which the Deakin legacy still 
pervades Australian political and economic life. That Deakin was a political leader 
with extraordinary gifts is beyond argument. Whether he used those gifts for good or 
ill is far more controversial. Colin Clarke wrote somewhere, 40 years ago or more, 
that Deakin was mad and brought great harm to Australia. Currently, Bob Birrell, I 
think in response to Paul Kelly, is working on a Deakin restoration project. 

For my purposes today, I want to argue that the system of wage arbitration which 
Deakin introduced in 1904 still sucks the vitality out of this nation like a parasitic 
tapeworm and which, although it does not destroy the host, manifestly enfeebles it. 
The state of our labour market is the most serious domestic economic and political 
problem that Australia faces. 

Nothing determines the capacity of a society to grow in prosperity more than the 
efficiency with which the labour market functions. That efficiency is manifest, for 
better or worse, in the transaction costs involved in people finding jobs, and in the 
effectiveness with which they work in those jobs. 

In an economy characterised by the division of labour, and the wide variation in the 
risks that people are prepared to accept in their choices in life, there are, ultimately, 
only two ways of organising the daily working life of the community. First is the 
market method, in which people make their own arrangements, by agreement with 
each other, about what they do, how they do it, and what price is to be charged for 
their services to each other. 

Second is what we can call the hierarchical method, in which the decisions of daily 
working life are made at the top of the hierarchy and then handed down and 
elaborated as they go down the line. This model is typical of families, of military units 
such as naval ships and army battalions, and used to be more-or-less typical of 
industrial and commercial corporations, particularly large corporations. It is also 
typical of those churches which, like the Church of Rome, remain episcopal in their 
structure. 

Socialism is a political doctrine which espouses hierarchy, and opposes the market, as 
a method for arranging economic life, and it achieved intellectual and political 
hegemony in New Zealand, Australia and Great Britain before and after the Great 
War of 1914-18. Henry Bournes Higgins, particularly, was very critical of the market. 
In his decision in the 1909 BHP case he attacked bargaining between employer and 
employee, and what he called the 'higgling of the marketplace'. 

The great problem of hierarchical organisation, a problem which we now understand 
much more clearly than our grandfathers could, is that running a family on an 
hierarchical basis is difficult enough; maintaining a naval ship in service, for example, 
requires very great skill, unusual intellectual and political capacity and much 
professional dedication; running a business corporation as a hierarchy is now seen as 
being almost impossible; but to control a nation's economy in continuing hierarchical 
mode is, manifestly, beyond all bounds of possibility. 



In adopting Higgins' scheme for wage arbitration, Deakin opted for hierarchy in 
Australia's labour market, and appointed Higgins as the second president of the 
Arbitration Court, conjointly with a place on the High Court, in 1905. Higgins was 
our first labour market archbishop, and his successors in the Australian Industrial 
Relations Commission continue in that episcopal role to this day. 

So that it can impose its wishes on parties in the labour market (the essence of Wage 
Arbitration) the AIRC has been delegated law-making powers by the Federal 
Parliament. These powers relate to the lawfulness, or otherwise, of labour market 
contracts between people defined as employers, and people defined as employees. 

One of the most over-worked metaphors in the ongoing struggle between hierarchy 
and freedom in the labour market is the use of the sporting metaphor of 'umpire' to 
describe the AIRC, and to justify the law-making powers which that body enjoys. The 
term 'umpire' is as misleading a metaphor as can be found. The AIRC is not an 
umpire, it is a board of selectors and a rules committee combined. As a board of 
selectors it has ruled that hundreds of thousands of Australians are not eligible to take 
part in the most important game of all, the game of working for a living and 
contributing in that way to the well-being of the community as well to one's own well-
being and self-esteem. The unemployed are rubbed out by the AIRC in its role of 
team selectors, as unfit to play the game. As a rules committee, on the other hand, the 
AIRC issues huge volumes of regulations prescribing in great detail how the work of 
a particular industry is to be carried out. These regulations act as a barrier to the 
development of more efficient work practices and arrangements. Getting them altered 
can take years of expensive advocacy and litigation, is sometimes impossible, and is 
often, therefore, never attempted. The cost to the Australian nation of this rules 
committee role is impossible to estimate, but it must be immense. 

The AIRC is therefore a body which has very great authority (although this delegated 
authority is essentially the authority to destroy rather than to build), and throughout its 
history there have been power struggles between the Federal Government and the 
Commission, and between the trade unions and the Commission (originally the 
Arbitration Court). Given the fact of this pervasive power, it is a curious fact that the 
media has never, at least since HR Nicholls went for Justice Higgins in the Hobart 
Mercury in 1911, taken a real interest in how this power is exercised. 

A book should be written which describes and analyses the various scandals which 
have characterised the life story of the Arbitration Court and its successors. But for 
the purpose of this document it will suffice to tell the story of Jim Staples, formerly a 
Deputy President of the Commonwealth Conciliation and Arbitration Commission, 
but also entitled to the rank, style and title of a judge, including the appellation 
'Justice'. 

Jim Staples was born in very humble circumstances in Sydney in 1929 at the onset of 
the depression. Because he was intellectually very gifted he did very well, indeed, at 
school and won scholarships to the University of Sydney where he graduated in law. 
He graduated despite his intense commitment to political activism as a member of the 
Communist Party. He was expelled, in due course, from the Communist Party because 
of his activity in distributing Kruschev's secret speech to the XXth Party congress. 



After some not very financially successful years at the Sydney Bar, he was appointed 
to the Conciliation and Arbitration Commission as a Deputy-President by the 
Whitlam Government in February, 1975 on the advice of Clyde Cameron, at that 
point still the Minister for Labour and Immigration. Once there, he quickly became a 
scandal within the world of the Industrial Relations Club. 

The beginning of wisdom in the world of the Australian Industrial Relations Club is 
the understanding that the whole edifice is built on total intellectual confusion. This 
deep confusion is plainly manifest in the writings and judgments of the Club's 
founder, Henry Bournes Higgins, High Court Justice and the second President of the 
Arbitration Court, from 1905 until 1921. This confusion has been compounded from 
generation to generation. 

The source of this confusion is the attempt to reconcile socialism, or hierarchy in the 
labour market, with freedom elsewhere in economic life. It is an impossible task, but 
it has been going on since Higgins set out to create, what he described with breath-
taking but unconscious arrogance, as a 'new province for law and order'. It has been 
the attempt to impose hierarchical control over and above the contractual basis of 
labour market transactions, the 'higgling of the marketplace.' 

In the early days, this hierarchical control was offered to employers as a remedy 
against strikes, picketing and other forms of trade union violence. It was offered to the 
early trade unions as a certain road to higher wages. The latter turned out to be true, at 
an appalling social cost of high unemployment amongst the lower-skilled sectors of 
the workforce. The former turned out to be an illusion. It also led to massive transfers 
from the export sector of the Australian economy, the pastoral, agricultural and 
mining sectors, to the protected manufacturing and service industries. 

Once established, the institutions of hierarchical control, the arbitral tribunals of 
labour market regulation, wanted a continuing role in the political and economic life 
of the nation. Further, as their belief in the doctrines of hierarchical efficacy increased 
in intensity, the reach of their decision-making has also increased. At first, it was 
minimum weekly wages. Then it was annual leave. Then it was time allowed for 
coffee breaks. And most recently it has been the detailed control over the causes and 
procedures of terminations of employment. The amount of detail now set out in the 
awards which are handed down as a routine matter is quite extraordinary in its 
complexity and scope. 

It has been obvious for decades that this is no way, as the Americans say, to run a 
railroad, let alone an economy which has to provide sustenance, let alone prosperity, 
for a nation of nearly 20 million people. The only way for the members of the 
Industrial Relations Club to carry on, then, given the quite absurd nature of their 
situation, was to maintain a tight solidarity in the face of any questioning or derision. 
And this is where Jim Staples comes in. Having been appointed to the Arbitration 
Commission, with the rank, style and title of a judge, he began to apply his mind to 
the issues before him, acting as if in fact he were a real judge, supposed to be deciding 
real cases. He clearly did not understand that the whole thing was a charade. He was 
an innocent abroad, not understanding that his required role was that of a fixer, of 
running with the pack, helping to keep everyone---unions, employer organisations, 
etc---more or less together, so as to maintain the illusion of judicial impartiality, and 



therefore the fitness of the statutorily established hierarchical authority for imposing 
decisions on labour prices, hours of work, tea breaks, sick leave, maternity leave, 
overtime, penalty rates, etc., etc. 

Justice Staples never understood this. He began his judicial career by castigating 
BHP, arguably the most loyal corporate member of the IR Club, for some 
misdemeanour or other with the following words: 

Let them, [ie BHP] then, twist slowly in the wind, dead and despised, as a 
warning to the Commission of the limits of persuasion by a public authority 
upon those who zealously uphold the privileges of property and who exercise 
the prerogatives of the master over those of our citizens whose lot falls to be 
their employees. [Interpolation mine.]  

For this he was removed from heading the maritime industry panel in the 
Commission, and soon was sent on a global mission to study human rights in several 
countries. 

When he came back from his studies he soon achieved fame by awarding to the wool 
storemen and packers a rise of $12.50 and $15.90 when the Club had agreed amongst 
its members that the going rate in these cases was $8. His judgment contained the 
following gem: 

For the quantification, then, what shall I do? I am already reeling under the 
advice of many prophets. There is no Polonius at hand to give me memorable 
precepts as he did Laertes when he fled the confusion. I shall simply select a 
figure as Tom Collins selected a day from his diary and we shall see what 
turns up. Such is life.  

Such candour threatened the very existence of the whole industrial relations edifice in 
Australia. A very large and expensive institution, complete with the trappings of 
judicial rank and style, was being held up to public ridicule by one of its own. And 
this ridicule was the outcome of actually taking seriously the ideas which legitimised 
the institution. Justice Staples was never given any further cases by the President of 
the Commission, and in the fullness of time, the Hawke Government passed a new 
Industrial Relations Bill in 1989, which abolished the Conciliation and Arbitration 
Commission and set up in its place the Industrial Relations Commission. The judicial 
personnel of the new body were identical to the personnel of the extinguished body, 
save one. Justice Staples was not appointed to the new Commission; instead he was 
offered a judicial pension of $90,000 pa.[1] 

The Jim Staples story is a very persuasive example supporting the argument that 
specialist tribunals are, everywhere and always, politicised bodies designed to achieve 
a politically desired outcome. The AIRC and its antecedents have always been, and 
remain to this day, political institutions, and their continuing survival is based on 
reading with sufficient acumen the winds of political change. Back in 1911, H.R. 
Nicholls was cited for contempt of court by H.B. Higgins because Nicholls rightly 
and accurately described him as 'a political judge'. That Higgins was genuinely 
outraged by Nicholls' quite proper description of him is testimony to the deep 
intellectual confusion which is characteristic of Higgins' entire career. Australia's 



great jurist Sir Owen Dixon, when upon taking his oath of office as Chief Justice in 
April 1952, remarked: 

There is in Australia a large number of jurisdictions and a confusion in the 
public mind as to their function.... The public does not maintain the distinction 
between the administration of justice according to law and the very important 
function of industrial tribunals.  

Owen Dixon understood very well the distinction between 'administration of justice 
according to law' and the use of delegated statutory powers by industrial tribunals to 
achieve results which satisfied perceived political balances of power. This activity, 
carried out for more than 90 years, has caused great economic damage; damage which 
today is most clearly manifest in our scandal of unemployment. 

It is accepted wisdom in political life that it is not the level of unemployment which 
matters, but rapid increases in unemployment. Like much accepted political wisdom, 
this argument, which is used to justify indifference to reform, glides over the immense 
social and budgetary costs of unemployment. In Australia we have enjoyed quarter-
on-quarter growth rates since 1994 which are unprecedented in our economic history. 
Yet unemployment remains intractably high at about 7 per cent, between 600,000 and 
700,000 people. Yet if Australia matched the US labour market in its capacity to 
include people within its structures, we would today have an extra 600-700 thousand 
people active in the labour market. It doesn't follow that we would have zero 
unemployment, but it does follow that a very large number of Australians would be 
much better off than they are now. 

At the same time, it has to be said that the US labour market, whilst significantly 
better in terms of the freedom to generate jobs than ours, is a long way short of the 
Australian labour market which the HR Nicholls Society wishes to see established 
here. Such a labour market would really drive Australia forward to prosperity and 
international standing. 

I wish to conclude on this note. Australia is a country with a population less than 20 
millions, who live in a region inhabited by many hundreds of millions of people, for 
whom the experience of political stability, and freedom, has been rare or non-existent. 

If we are going to pass on this country as a free and sovereign nation to our 
descendants, we are going to have to build up our population, and we are going to 
have to become much wealthier than we now are. Wealth will enable us to buy, 
maintain and operate, the expensive defence equipment which will generate 
international standing and provide security for Australia. A small, poor country in this 
part of the world, is a country without a secure future. 

So reform of the labour market is not only essential to our prosperity. It is essential to 
our future sovereignty and independence. And, at the moment, the conjunction of 
political forces is favourable to reform. 

Central to reform is the abolition of the Industrial Relations Commission. There are 
very many examples from the history of the AIRC and its antecedents which prove 
the political, ie discretionary, nature of this institution, and the published proceedings 



of the H.R. Nicholls Society contain many of these case studies. The key issue today 
is that the AIRC is the central cause of our unemployment. If we are to move rapidly 
back to full employment, the Government will have to repeal the law-making powers 
of the AIRC or, preferably, abolish the institution entirely. Such reform will allow 
people to make their own arrangements according to the well-developed principles of 
contract law as exemplified within the domestic building industry, and the Australian 
economy will begin to grow again as the magic of freedom, working within the 
disciplines and spontaneous order of the marketplace, begins to work. 

 
Footnote 

[1] Justice Michael Kirby made particular reference to this development in his 
Richard Kirby Lecture: 

'I have always considered that a serious blow was done to the Commission when it 
was reconstituted from the old Arbitration Commission. The fundamental convention, 
previously observed in federal courts and tribunals, was breached when Justice 
Staples was not reappointed to the IRC.' 
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